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a Craich merchant in Aberlemno, and James 


7 
ie PETITION of Robert Stephen and others, 
truſtees for the creditors of Alexander Arbuth- 
vo. 
N Aft b 
„ xx AN DER ARBUTHNOT merchant in Montroſe 


having of late become extremely backward and re— 
miſs in his payments, ſundry of his creditors took 
1 7 the alarm; and ſuch of them as had parata executio 
on their reſpective grounds of debt, proceeded to operate 
"their payment by legal diligence. | 
wn Amongſt theſe, the reſpondent James Mitchell, as indorſee 
the other reſpondent John Craich to the ſaid Alexander 
"&#Þuthnor's accepted bill of L. 5o Sterling, dated 29th July 
66, payable one month after date, did, upon the 11th 
ember 1766, being five months after the bill ought to 
e been paid, concur with Meſſ. Fords and Webſter, who 
che like diligence upon their grounds of debt, in execu- 
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Arbuthnot's timber- yard, a large open area, incloſed in the 
manner to be in the ſequel more particularly ſtated; and it 
ſtands in proof, by the concurring teſtimonies of William 
Strachan affd John Ferrier, that they were fo far from in— 
tending that undue advantage which creditors for the moſt 
part take in executions of poinding, of having the good; 
appriſed ſo much below” their real value, that they ſpecially 
recommended it to the meſſenger and appriſers, to be cautious 
in this particular; and that the timber ſhould be appriſed ra- 
ther above than below its real value; which therefore is real 
evidence, that they had nothing in view but fairly and ho- 
neſtly to operate payment of their juſt debts. 

Upon the 21ſt January 1767, which was about ſix weeks 
after the aforeſaid poinding, Alexander Arbuthnot execute a 
traſt-diſpoſition of his whole means and effects, ' heritable and 
moveable, in favour of the petitioners, for themlelves, and 
as truſtees for his other creditors; and upon this title 
theſe truſtees brought an action in this court, againſt the 
reſpondents, and the other creditors at whoſe inſtance the 
aforeſaid poinding had been executed, and againſt the meſ- 
ſenger and notary, concluding to have it found and 
declared, that the aforeſaid poinding was void and null, 
upon the grounds therein ſpecially fer forth; particular- 
ly, That the timber being at the time ſtanding in a timber- 
yard or incloſure, the gate, which was the uſual entry into 
{aid yard, under lock and key, and actually locked at the 
time, ſo that no acceſs could be had thereby; but that there 
being another gate in the ſouth-weſt ſide of ſaid timber-yard, 
for taking in the timber from the river, barricadoed on the 
inſide; the meſſenger, notary, and their aſſiſtants, had taken 
upon them violently to force that barricade, by removing 
from the flaik or ſtile placed acroſs ſaid weſtern gate or en- 
try three trees, the one end of which was fattened in the 
ground, and the upper end reſting upon the upper bar of the 
flaik; that this forcible entry had been made without au- 
thority of letters of open doors; ſo that, ſupra lota __ 

they 
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they were guilty of a ſpuilzie. and ought to repeat to A 
the truſtees, the value of the timber o poinded, with dama- 
ges arid expences. ft anus ο I en i of eh 
The reſpondents juſtified this poinding, as proper and tes ; 
upon the pecies fattt by them tated, reſpecting the ſtate an 
condition in which they found the aforeſaid. gate, and the 
manner in which they got acceſs thereby to the timber-yard, 
without force or violence of any kind, which would have re- 
quired the extraordinary remedy of letters of open doors. 
The Lord Barjarg Ordinary pronounced an act in common 
form, to be reported to his Lordſhip, allowing to both par- 
ties a proof before anſwer, of their ſeveral allegations; and 
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upon adviſing the ſame, was pleaſed, of this date, to pro- Feb. 23. 1768 


nounce the following interlocutor. Having conſidered the 
proof adduced for both parties, and former ſteps of pro- 
* ceſs, finds, That the defenders had entered into the timber- 
* yard in a clandeſtine and irregular manner, by forcing o- 
pen a back-gate that was barricadoed, and not in uſe to be 
made the entry to the ſaid yard, upon any other occaſion 
than carrying in wood from the ſea, without aſking or at- 
tempting to get acceſs at the common and ordinary entries 
to the ſaid yard, and carried on their poinding there; 
and therefore finds the ſaid poinding illegal, and redu- 
ces the ſame, and executions - thereof, and.decerns ; and 
ordains the purſuers to give in an account of. the dama- 
ges ſuſtained by them in conſequence of the ſaid poind- 
ing.“ And to which he adhered by: two other interlocu- 
tors, 2d and 11th Auguſt 17 68. 

Againlt which interlocutors the now reſpondents having 
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preferred a reclaiming petition, your Lordihips, upon adviſing 


the fame, with the anſwers, appointed memorials upon the 
abſtract point of law, Whether, in this caſe, letters of open 
doors were requiſite to intitle the meſſenger to enter the afore- 
ſaid yard to execute the poinding? and upon adviſing theſe 
your Lordihips pronounced an interlocutor, 26th January 


laſt, 
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laſt, now: brought under revie by this reclaiming petition 
{uſtaining the defence, and aſſoilzieing f 

In reclaiming againſt, this, interlocutor, the petitioners have 
beſtowed a deal of, argument, to prove,.a,propoſition which 
never was diſputed, viz. That officers of the law, tranſgreſſ- 
ing the duty of their. offices, in doing what the law did not au- 
thoriſe, are guilty of an offence for which they and their em- 
ployers are anſwerable, illuſtrated in various examples, to every 
one of which the reſpondents are ready to ſubſcribe. But it is 
begging the queſtion, to ſay, that the caſe in hand falls under 
that predicament. Your Lordſhips have judged otherwiſe; 
and as the caſe in all other reſpects ftands preciſely where it 
did, the reſpondents perſuade themſelves, that upon reconſi- 
dering the fame, your Lordſhips will fee no cauſe to vary the 
former judgements. 1 | 

And, in the entry, the reſpondents will be allowed to ob— 
ſerve, that as the law has deviſed this form of diligence, for 
attaching the moveable effects of a debtor, for payment of 
his juſt and lawful debts, and has even put the creditor un- 
der a reſtraint of attaching the real eſtate, if moveables can 
be diſcovered, it may juſtly. be conſidered as the favourite di- 
ligence of the law, and ought not to be put under any unne- 
ceilary reſtraint, to render the execution of the ſame more te- 
dious, difficult, or expenſive, than is abſolutely neceſſary; 
and as your Lordſhips have in this caſe juſtified the poind- 
ing, {hould you now ſee cauſe to alter that interlocutor, the 
reſpondents and the meſſenger employed by them, could not 
jultly be found fault with, if they entertained the ſame opi- 
nion in point of law. 

The petitioners are pleaſed to inform your Lordſhips, that 
the other creditors who were conjoined in the ſame poinding, 
have deſerted therefrom; from which they would 1nfer an 
acknowledgement on the part of theſe other creditors, that 
the poinding had been improper and illegal. What truth 
may be in this fact, the reſpondents have no acceſs to know, 
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nor eis it in any degree material; but according to the 077 
mation which they received, it was a compromiſe, not 1 
ſolute ſurrender, which theſe other creditors were preval ed 
upon to make, rather than engage in a law-ſuit with theſe 
truſtees, who are- combating, not with cheir on money, 
but with that of the creditors who acceded to the truſt. 
The plea of fa vour is likewiſe much inſiſted upon, That as 
the ſcope of this action is only to deprive the reſpondents of 
that preference which they had gained by the priority of their 
diligence, and to bring the goods poinded into the aggregate 
fund, under the management and direction of theſe truſtees, 
to be applied indiſcriminately for payment of the whole cre- 
ditors equally and proportionally, rapienda gſt occaſio to de- 
prive the reſpondents of the advantage they had gained by 
the priority of their diligence: which is, in other words, to 
arraign the juſtice of the law, which not only authoriſes, but 
favours the diligence of juſt and lawful creditors, in opera- 
ting payment of ther debts: Vigilantibus jura ſubveniunt; and 
if the reſpondents are rightly informed, ſundry of the debts 
due by the bankrupt, that are now attempted to be brought 
in for a ſhare of this poinding, were contracted of dates po- 
ſterior to the bill upon which the reſpondents diligence pro- 
ceeded. 
The petitioners divide their argument into two points: 1/8, 
In point of fact, Whether the entry to this yard taken by the 
reſpondents, or the officers employed by them, was. in the 
proper and ordinary way? or if it was forcible and irregular? 
2dly, In point of law, Whether the reſpondents were ſuffi- 
ciently authoriſed to enter the yard in the way they did? or 
if they ought to have previouſly obtained letters of open 
doors, or other ſpecial warrant, for that effect? And though 
theſe two points run ſo much into one other, that they can- 
not well be ſeparated, the reſpondents will endeavour to fol- 
low the petitioners in the road they lead, 
And, with reſpe& to the firſt of theſe, the witneſſes on 
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both fides do not matetially diffen in che deſcription which ig 
given of the form and manner incwhieh this area or open 
yard is 1nclofedy moſtly by a pealing br ſpars of titaber 1 ſome 
of the witneſſes ſay between tix and ſeven feet high; others 
between fever and eight: That ons the north fide of this yard 
there is a large gate, and a ſmall door or wicket on the ſouth 
fide; That theres another gate or opening on the weſt end 
by which the meſſenger and appriſers entered when they 
went to execute the poin digg 
Moſt of the witneſſes ſeem to ſay, that the principal uſe of 
this laſt- mentioned entry was, to take in the timber from the 
river: and the refpondents have no teaſon to doubt, that this 
truly was the fact; though they are at a loſs to conceive ot 
what conſequence it ſhould be in the preſent queſtion. A 
kouſe may have many doors, à yard or other incloſure may 
have many gates, ſome of them more frequently uſed than 
others; and if any one of theſe is found to be open, where— 
by the officers of the law may get acceſs without uſing any 
extraordinary force or violence, it would render this moſt uſe- 
tul and neceſſary diligence of the law extremely uncertain 
and dangerous, were the legality of the poinding to depend 
upon fuch critical niceties, Whether the one gate or the other 
was for common uſe. | 1911 | 
The deſcription that is given of the flaik placed acroſs the 
aforeſaid entry, to {top-up the gap, and the way and man- 
ner how that flaik was ſupported, merits particular attention. 
Peter Chapman, p. 16. very properly aſſimilates it to a ſheep 
or nolt flaik ; and all the witneſſes agree, that it had neither 
locks nor bands, nor anywiſe faſtened, but placed in the 
opening, and ſupported on the infide by two or three looſe 
trees laid to the back of this flaik, the greater end of the 
trees reſting upon the ground, and the ſmaller or upper end 
reſting upon the upper rail of the flaik. And there will be 
occaſion in the ſequel to obſerve, that when the metlenger 
and appriſers came to enter by that gate to execute the poind- 
4 . Ing; 
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ing; there was ſo little occa ſion for Violence of an) kind, that 
by a touch of the hand, on of a ſmal walking cane, the up- 
per end of theſe trees reſting upon tho flaik: were removed. 


To this purpoſe William Strachans dh, being in- 


terrogate, How he got adceſs into ſaid yard? depones, 
„That it was by a gate or ſtile upon the ſouth - weſt ſide 
« of the yard, which was: ſupported in the>1nfide' by three 
„ ſmall-fingle-trees, about;x4 foot long, ane end of them 
reſting upon a riſing ground in the inſide, and the other 
« end lying upon the upper: fide of the crgſe bar of the gate ; 


„ of which there were three, and the trees reſted upon the 


% top of the upper maſt. Depones, That the trees were put 
„ to a fide by Charles Thomſon's ſtaff; and when the trees 
+ were put aſide; the gate fell backwards into the yard. And 
* depones, That the end of the trees formerly mentioned; 
* were not fixed in the ground at the time of their entering 
"the yard. net si Stats J0 900 yas If dns aw; 
John Ferrier, p. 12.1, gives the ſame account of the mat- 
ter, viz. © That William Baillie did, with Charles Thomſon's 
« ſtaff, puſh aſide three trees which was ſupporting a gate on 
*. the fide next the river, which trees were reſting with the one 
* end upon the upper ſide 'of the uppermoſt bar of the gate, and 
* the other end of them ſet againſt a riſing ground in the 
* inſide of the gate; that the ſmalleſt end ofo the trees were 
* uppermolt ; and that after the trees were ſo puſhed aſide, 
| he ſaw Charles Fhomfon put his hand to the gate and puſh 
yt OVEN: + £55 r 14 OEGHIS 7: 180 
Peter Chapman, p. 15. D, depones, That upon their arri- 
* val at ſaid yard, they went to the ſouth weſt ſide thereof, 
and found a gate or flaik which was then ſhut, and faſten- 
ed on the infide with two trees, as he thinks: one end of the 
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aid two trees was ręſting upon the back of the gate, and the 
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other end upon the ground.” And after giving aecount of 
their puſhing aſide ſaid trees, depones, “ That afterwards: he 


* ſaw Charles Thomſon give the gate or flaik a puſh with his 


hand, upon which it fell back into the yard.” And James 
Cloudeſly, 


TT - 


TE bf AO ail vs Sto50Hifg 
Cloudeſly; P. 1 f. F,,depongr, That the faw eicher Chi, 
four trees that were ſupperting the. gate on: tlie iuſide. 
*. That upon, thei trees being ſo puſhed aſide, the gate fell in. 
to the yard: That the trees were not faſtened in the ground 
with the lower ends of them, nor any wiſe, faſtened to the 
gate with the upper end That it did not require any 
” ſtrength on violence to puſh aſide tho trees, ſo far as he re. 
* members.” | ibn »f- 

From this deſcription. of the; aforeſaid flaik, or gate, by the 
concurring teſtimonies of theſe witneſſes, it appears how 
improperly this flaik or gate, ſupported, by two or three 
looſe trees. laid to on the inſide, the fall or upper end 
of the trees reſting upon the upper bar of the flaik, can, 
with any juſtice or propriety, be characteriſed ſuch a bar- 
ricade as ſhould require the King's keys, or letters of open 
doors, to give acceſs, to the officers of the law, when about 
to execute the poigding..” 4... 4.1 

But there is one other circumſtance reſpecting the inclo- 
ſuce. of this timber-yard, which the. petitioners are pleaſed 
totally to. overloak, and upon which the reſpondents will, in 
the ſequel, take the liberty to lay ſome ſtreſs, if there {hall 
be occaſion for it. What they intend is, an opening in the 
rail itſelf, upon the ſame fide with the aforeſaid entry, by 
which the ſervants and other labourers working in fed 
yard were in uſe to paſs and, repaſs, and by which every 
perſon meaning to enter the yard might have free acceſs, 
without force or violence of any kind; and as, ſuppoſing the 
meſſenger and appriſers to have entered by that opening, their 
execution of poinding .wauld have been liable to no chal- 
lenge, it will be puſhing matters, extremely far, if the entry 
by the gate ſhall, be deemed. an illegal and forcible entry, and 
as ſuch vitiate the poinding, when, had they entered by the 
ſlap or opening in the rail itfelf, the poinding would have 
been liable to no ſuch objection. . 
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1 To this purpoſe William Strachan, p. 17. G, depones, 
That at the time of the poinding there was a hole or o- 


J pening in one part of the ſouth-weſt dike, at which a 
perſon might go in by ſtooping; thinks the opening was 
between three and four feet high, and about two feet and 
F. bar bean e Paw e ec fal! b 6 8.“ 

John Ferrier, p. 13. F, gives the ſame account of the 


ä breach or opening; and N That he his himſelf gone 


„and has ſeen others dog ſo fke- 


Into the yard by that breac 
iſe, before the poinding. 


Robert Brand, p. 17. D, depones, That be the depo- 


nent has ſeveral times gone into the ſaid yard by an opening 
„ or breach in the pailing on the ſouth-weſt fde of the 
1 ” 1 W | | ; 571 F 


+ Alexander Wright maſon in Montroſe, after giving -ac- 


count of his being employed, with ſome others, by Alexander 
*Arbuthnot in his timber-yard about the Martinmas, depones, 


% That at the time of his working there, he obſerved a hole 


* or breach in the ſouth-weſt ſide of ſaid yard, at which he, and 


$ . ſame others of the maſons, ſometimes entered when they had not 


* the key. And depones, That he told ſome other of the ma- 
* ſons that were working with him in the ſaid yard, that 
** when they could not get the key to get acceſs by the gate, 
1 they might go in at the aforeſaid hole through the 
* wall.” | mak | 3 

5 James Wright junior maſon in Montroſe, p. 18. D, con- 
curs in all points with the witneſs laſt above mentioned; and 


„ 


$ adds, that he wrought in ſaid yard down to the month of 
April laſt. EY | 

And John Stephen, p. 18. D, who was likewiſe employed 
at work in ſaid yard, depones, © That they had ordinarily 
© acceſs to their work to the ſaid yard by a gate on the 
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north fide thereof; but that ſometimes, when the key was 
wanting, both the deponent, and ſome of his fellow-work- 


wen, uſed to go in at a wy on the ſouth-weſt ſide of the 


„ dike, 
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Cloudeſly. P. A 6. Fr de pong, TH¹ãAg. the Jaw eicher Charles 
Thom ſon an William Baillis, with a ſtaff puſh, off ihres of 
four trees that Were ſuppertin the gate on tlie iuſide: 
**. That upon, the! trees being ſo puſhed aſide, the gate fell in. 
* to the yard: That the trees were not faſtened in the ground 
*, with the lower ends of them, nog any wiſe, faſtened to the 
©, gate: with the upper end;; That; it did not require any 
„ ſtrength on violence o puſh aſide, the trees, ſo; far as he re. 
* members.” | agibrijong > 

From this deſcription. of the; aforeſaid flaik, or gate, by the 
concurring teſtimonies of theſe. witneſſes, it appears how 
improperly this flaik or gate, ſupported wi two or three 


looſe trees laid to on the inſide, the ſmall or upper end 


of the trees reſting upon the upper bar. of the flaik, can, 
with any . juſtice or propriety, be characteriſed ſuch a bar- 
ricade as ſhould require. the King's keys, or letters of open 
doors, to give acceſs to the officers of the law, when about 


to execute the poinding..” oo... ;. 

But there is one other . circumſtance. reſpecting the inclo- 
ſuce of this timber- yard, which the. petitioners are pleaſed 
totally to overloak, and upon which the reſpondents will, in 
the ſequel, take the liberty to lay ſome ſtreſs, if there {hall 
be occaſion for it. What they intend is, an opening in the 
rail itſelf, upon the ſame fide with the aforeſaid entry, by 
which the ſervants and other labourers working in fad 
yard were in ule to paſs and, repaſs, and by which every 
perſon meaning to. enter the yard might have free accel;, 
without force or violence of any kind; and as, ſuppoſing the 
meſſenger and appriſers to have entered by that opening, their 
execution of poinding would have been liable to no chal- 
lenge, it will be puſhing matters, extremely far, if the entry 
by the gate ſhall, be deemed. an illegal and forcible entry, and 
as ſuch vitiate the poinding, when, had they entered by the 
ſlap or opening in the rail itſelf, the poinding would hav: 
been liable to no ſuch objection * 
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9 To this purpoſe William Strachan, p. II. G, depones, 


That at che time of the poinding there was a hole or o- 


pening in one part of the ſouth-weſt dike, 'at Which a 
perſon might go in by ſtooping; thinks the opening was 

between three and four feet high, and about two feet and 
John Ferrier, p. 13. F, gives the ſame account of the 


Preach or opening; arte we ey has himſelf gone 
Into the yard by that breac 


and has ſeen others dg ſo Hke- 
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iſe, before the poinding. 


Robert Brand, p. 17. D, depones, “ That he the depo- 
nent has ſeveral times gone into the ſaid yard by an opening 
or breach in the 'pailing on the ſouth-weſt fide of the 


WF yard.” | 


Alexander Wright maſon in Montroſe, after giving -ac- 
tount of his being employed, with ſome others, by Alexander 
Arbuthnot in his timber- yard about the Martinmas, depones, 


% That at the time of his working there, he obſerved a hole 


* or breach in the ſouth-weſt fide of ſaid yard, at which he, and 


* 


7 . ſame others of the maſons, ſometimes entered when they had not 


„ the key. And depones, That he told ſome other of the ma- 
* ſons that were working with him in the ſaid yard, that 
* when they could not get the key to get acceſs by the gate, 
* they might go in at the aforeſaid hole through the 
” wall.” | | | 


: James Wright junior maſon in Montroſe, p. 18. D, con- 


curs in all points with the witneſs laſt above mentioned; and 

adds. that he wrought in ſaid yard down to the month of 

April laſt. 3 | | 
And John Stephen, p. 18. D, who was likewiſe employed 
gat work in ſaid yard, depones, © That they had ordinarily 


© acceſs to their work to the ſaid yard by a gate on the 
40 


north ſide thereof; but that ſometimes, when the key was 
wanting, both the deponent, and ſome of his fellow-work- 


3 men, uſed to go in at a * on the ſouth-weſt fide of the 


„ dike, 
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„ dike, through which, he; entered eaſily enough ſidcwiß. fe 
+ ſtepping over the lowermoſt crofs rance of the dike.” | 
From the concurring teſtimonies. of theſe witneſſes, 
pears, that this opening in the rail. was not momenta 
tranſient, but was in that ſtate long before this poinding 
and continued ſo long thereafter; and that not only the 
tradeſmen had free acceſs to paſs or repaſs thereby, when 
going to or coming from their work, but that other perſons 
uſed it in the ſame manner, and were never challenged yy 

found fault with. Bin 58 

Upon this /pectes fad: the queſtion, ariſes, Whether, in or- 
der to intitle the meſſenger to enter the aforeſaid timber-yard 
to execute the poinding, it was neceſſary to ſtop the diligence 
of the law till letters for making open doors could be obtain. 
ed from your Lordſhips? That theſe letters, if aſked, would 
havebcengranted, is undoubted ; becauſe inquiry is never made 
whether they are abſolutely neceſſary or not. It is ſufficien: 5 
if the meſſenger return an execution, certifying, that he cou'd 
not get acceſs to poind, by reaſon of locked-taſt doors; and of 
without further inquiry whether the fact is true or not, the 
bill is paited of courſe. Burt it 1s beheved no inſtance ever ; 
occurred, where letters of open doors was applied for, in a 
caſe ſuch as this, where there was properly no door whate— 
ver, far leſs a locked and ſteeked falt door, but a looſe flaik 
placed acroſs the opening, ſupported by two or three looſe 0 
trees, nowiſe fixed to the flaik, but lying or reſting upon the 6 
upper bar thereof. 

And this leads the reſpondents to ſubmit to your Lord- 
{hips this ſimple queſtion, What there was, in the nature of 
things, to have barred the meſſenger from poinding theſe 
very trees? How far fixed work, though removable, ſuch as 
the machinery belonging to a coal-work, and others of the 
like nature, may lawfully be poinded, has been doubted; 
though the reſpondent will be pardoned to ſay, they do not 
perceive where the ground of doubt ihould be; but that theſe 
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Jooſe trees might lawfully” bave been poind 41 is ut:deniable. 
Theſe trees made the Parfferde, füch ag it was; the remo- 
ving of them with the end of a ftaff gave acceſs to the yard ; 
and if ſo be that theſe trees might have been poinded which 
gave acceſs to the yard, it would be very extraordinary, if 
they muſt have continued to frotett the timber within the 
| 4. CS th 2110 DJ HL 2.33 FITS. 1 

yard from being poinded, i 

The general principle of law is, That a creditor may poind 
his debtor's effects where-ever he can find them; and as the 
letters of diligence authoriſed the poinding, without any re- 
ſtriction, it is incumbent upon the petitioner to point out the 
law that reſtrains the execution of legal diligence by poind- 
ing, in caſes ſuch as this. 

A diſtinction between perſonal and real diligence is to be 
found in the letters themſelves. The letters of caption bear 
an expreſs authority and command to © fearch for, take, 
* and apprehend the perſon againſt whom the diligence is, 
„ j{lued; and for that effect, if need bees, to make ſteeked 
and locked faſt houſes and doors open and patent.” 

And therefore, ſuppoſing that, inſtead of a poinding, it 
had been a caption which the meſſenger was here to execute, 
that he had ſeen Mr Arbuthnot ſtanding in the yard, and 
had made his way to him in the ſame' manner as he is pro- 
ved to have done in executing this poinding; is it poſſible ſe- 
riouſly to maintain, that his entry into the yard could have 
been conſtrued as done by force and violence, under the au— 
thority and command contained in the letters of caption, of 

—1 I 
making locked and ſteeked-faſt houſes and doors open and 


patent, and to uſe the King's keys for ſo doing ? 


8 


» The letters of horning and poinding give authority © to 
tence, arreſt, appriſe, poind, and diſtrinzie the readicſt 
goods, corns, cattle, &c. and others whatſomever, per- 
„ taining and belonging to the debtor, where-ever, or in 

whoſe hands the ſame may or can be apprehended.” 
And, agreeably to this, Lord Bankron, treating of perſonal 
execution, 


ce 


6c 
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execution, [ib. 4. tit. 37. H 21. lays down the rule in the 
words: A meſſenger,” purſuant to the expreſs tenor of let- 
ters of caption, may, in virtue thereof, break open the 
* door of any houſe where the party is concealed, and ap- 
* prehend him. But ſuch liberty is not allowed as to poind- 
ing or diſttainin one's goods : for the meſſenger cannot ups 

on ſuch letters bfeak open a man's dbor, and poind the Foods 
„ in the hotife.” And in book 4. fit. 41. 68. treating of 
execution relating to moveables: If the goods are w1thin 
* cloſe doors, and the meſſenger cannot get acceſs, upon re- 
* turning ſuch execution, ne letters will be granted for 
making patent or open doors; and thereon the meſſenger 
may cauſe break open the doors forcibly, and poind the 
goods therein.” And'he conchades with theſe remarkable 
words: “ Bat if he get entrance, he may break open cheſts, 
* cabinets, or chambers, in order to diſtrinzie the goods 
therein.“ ere, Mere | 

If theſe principles are juſt, and which the petitioners have 
not controverted, they confirm what the reſpondents have 
preſumed to ſuggeſt as their apprehenſion of this matter, 
viz. That this reſtriction in executing real diligence was ne- 
ver intended to go further than to give ſome ſort of privi- 
lege or protection to the domicil of the debtor. Cham- 
bers, cheſts, and cabinets, within a houſe, are locked-taſt 
places; which, upon the plan of rhe petitioners argument, 
ſhould a fortiori require letters of open doors, than an area 
or open timber-yard ; and yet it is here laid down for certain 
law, not hitherto diſputed, that though the meſſenger can- 
not poſlibly enter the houſe without letters for making open 
doors; yet having once got acceſs to the houſe, he may break 


4) 


open chambers, cabinets, or cheſts, without the aid of ſuch 


letters. | 


The ſtyle of the letters of- open doors ſtates this matter in 
a very cl-ar light. They proceed upon a recital of all the 
previous ſteps of diligence; and, more particularly, * 
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* he cauſed the meſſenger ge paſs F upon | 


© © readieſt goods, Sc. pertaining and belongi 
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ſuch a day 4% he dwell- 
| « ing-houſe I, ts have poinded and, diſtrainecd is 
1 rcadieſt moveable goods and gear; but could not bave ac- 


4 ceſs thereto, by rea ſon of the locked and ſteeked . faſt doors; 
referring to the execution of the meſſenger, ger rtifying ſuch to 
bave been the fact. Then follows the, Will ef the letters, 
charging and commanding to poind, diftgigzie, c. the 
ng to the per- 
ſon, where: ever the ſame may or can be,apprehended ;. and, 
4 if need beis, that they make ecked-and Jocked-faſt houſes, 


gates, and doors, open and patent, and,ule.our keys there- 


„ee „ ant eee e e eee vary: © 
Ihe petitioners art pleaſed to think, that though theſe let- 
ters of open doors are never granted but upon executions re- 
turned by the meſſengers, certifying their being obſtructed 
in the execution of the poinding by locked and ſteeked · faſt 
doors, the ſame ought not to be fo ſtrictly interpreted, as to 
* exclude other caſes where there may be equal reaſon to apply 
for the aid of the law. un s ay 5. HI 
But as the uniform ſtyle both. 48 meſſenger's execution, 
and of the letters themſelves, are conſined to that ſingle caſe 
where the obſtruction to the poinding proceeds from — and 
"ſteeked-faſt doors, the reſpondents muſt be of opinion, that 
the remedy by letters paſſing under the King's Ggnet, autho- 
riſing the breaking open locked-faſt doors, was meant to be 
confined to that ſpecial caſe, of which there cannot be a 
ſtronger proof, than that no one inſtance can. be produced, 
v here the aid of the law in this particular was demanded and 
granted, but in the caſe of locked and ſteeked- faſt doors. 
Other remedies may be competent, where the execution of 
the diligence of the law is otherwiſe obſtructed; but the re- 
zmedy by letters of open doors is confined to the ſingle caſe 


; t where acceſs cannot be. got to poind. the goods without break - 
ing open locked and ſteeked- faſt places; and as no inſtance 


can 


| 
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can he produced here theſt letters af apen doors were de. 
manded or granted, in any cafe but where the poinding Was 
interrupted by locked and ſterked- faſt cloors, there cannot be 
a ſtronger proof that they were deviſed for that ſingle Purpole, 
Suppoling the meſſenger in this caſe to have returned an 
execution, certifying the fact as it truly was, viz. That the 
entry to the timber-yard had two or three looſe trees propping 
the flak which<loſed the entry; and therefore praying your 
Lordſhips to grant warrant for iluing letters of open doors, 
to the end that with the touch of a hand, or of a ſtaff, the 
heads of thefe/looſe trees might be put afide, it is not impro- 
bable that they would have been granted if aſked, becauſe 
ſach bills paſs without notice: but ſuppoſing this to have 
been adverted to, What for a ſtrange appearance muſt it have 
Ead, to demand the King's keys to lay afide the head of a looſe 
tree, which required neither force ner violence of any kind? 
Meflengers would be under a ftrange dilemma in executing 
this moſt uſeful diligence; if left without any rule to direct 


them in what caſes they might or might not proceed to poind ; 


without letters of open doors. They have a plain rule to 
walk by when limited to locked and ſteeked-faſt doors; but 
if that is not the rule, they are left to grope in the dark; and 
both they, and the creditor who employs them, muſt run the 
riſk of after queſtions; ſuch as this, Whether the obſtruc- 
tion they meet with in getting acceſs to the goods poinded, 
though without force and violence, did require their applying 
for letters of open doors; and that in reſpect of their neglet 
of applying for the ſame, they ſhould be liable in reſtitution 
and damages? ee VI 
From the ſearch that has been made into the ſignet- record: 
a few inſtances are excerpted, wherein letters of open doors 
appear to have been iſſued where the goods meant to be poind- 
ed were not within the dwelling-houſe of the debtor, but u 
thops, cellars, Oc. | . 


But 
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But in every one of theſe, caſrs the: meſlenget,;s execution 
does certify, that he was obſtructed in the poinding by lock. 
ed and ſtecked faſt doots: But as theireſpondents have had 
occaſion already to obſerve, that theſe letters; are granted when 
aſked, without any ceremony, et cauſa ineqguita, all that can 
from thence be juſtly inferred is, that ſome meſſengers, more 
timorous than others, have taken the aid of the King's keys 
when they had no occaſion for them. But be that as it will, 
and holding it for law, that a forcible entry cannot be made 
into ſliops, cellars, or other ſuch places, without letters of 
open doors, it would be carrying the matter extremely far, to 
require theſe letters in ſuck a caſe as this, where the entry to 
the yard was no otherwiſe obſtructed, but by a looſe flaik 
placed acroſs, with two or three ſmall trees, having the ſmall 
or upper end reſting upon the upper bar of the flaik, which 
cannot be more properly repreſented than as;deſcribed by one 
of the witneſſes, like a nok or ſheep flax 
| To give it ſome ſort of appearance of a foreible entry, the 
petitioners are pleaſed to ſay, That as the trees which ſup- 


ported the flaik were laid to from the inſide, no perſon from 


without could have replaced them: A propoſition which the 
reſpondents will take the liberty to deny both in fact and in 
law. They aver it to be true, and appeal io every man's ex- 
perience who has ever had occaſion to paſs through gates ſuch 
as this, that nothing is more eaſy, than, before coming out, 
to reſt the top of the trees upon the upper part of the rail, 


and thereafter to bring back the tap of the flaik, with the 
trees leaning thereon. | | 


The petitioners ſay further, That the poinding muſt have 


been illegal, in reſpect that as this was not the common en- 
try to the timber-yard, the meſſengęr, or any other perſon, 


might lawfully have been reſiſted in attempting to enter that 
way. 


> But this is plainly a petitio principii, as ſuppoſing that the 
mellenger 
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meſſenger was not intitled to have entered by that way, wit. | 
out letters of open doors. And as for third parties, it is , 
clear caſe, that as they have no title to enter any may 
houſe, corn, or timber yard, or any other place belonging 
to him, without his licence or commiſſion, they may lawful. 
ly be reſiſted in every ſuch attempt. | 
It might, with equal reaſon, be contended, that ſuppoſing 
the entry to a yard, park, or other incloſure, to be ſecured 
with drawing bolts running into the wall, which requires 
ſome degree of force or ſtrength to move them backwards or 
forwards, the meſſenger ſhould not dare to draw back theſe 
bolts, without letters of open doors; or ſuppoſing a (tile, for 
acceſs to the barn-yard, to prevent the trouble of always 
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opening or ſhutting the gate, or, which is more ſimilar to 1 
the caſe, that ſuppoſing a number of cattle paſturing in a 
large park, having ſix or more gates, or entries, one of them 


more frequently uſed than the reſt, becauſe more at hand, 
and therefore kept under lock and key, the other gates ha- | 
ving nothing but looſe flaiks, with a looſe ſtone placed at the 
foot, as a prop or ſupport, or a. looſe tree or two, the upper 
end reſting upon the bar of the flaik; or a fold full of ſheep, 
having a flaik ſuch as this flaik is deſcribed to have been, 
placed acroſs the entry, with a tree or two to ſupport it; the f 
reſpondents are almoſt aſhamed to aſk the queſtion, Whe— 
ther, in all or any of theſe caſes, it would be either proper, 
neceſſary, or becoming, to apply for the King's letters? 

The reſpondents will conclude with one other example, ſi- 
milar to the caſe in hand, with reſpect to the breach or open 
in the rail or fence of this timber-yard. 

The caſe they allude to 1s of a park having cattle or corns 
ſtanding 1a it, the gate, which is the uſual entry, locked, but 
ſome yards of the dike rumbled down, whereby a large gap 
or opening had been made, and which had been allowed to 


remain in that fituation for months together; and the que- 
ſtion 
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ſtion they aſk, Whether, in ſuch caſe, the meſſenger about 
to poind the corns or cattle in faid park, would be guilty of 
a ſpuilzie, if he did not apply for letters of open doors, to au- 
thoriſe his removing a tree laid acroſs ſaid open, to prevent 
dhe cattle breaking out? Or ſuppoſing the one gavel of a houſe 


to be pulled down, which the meſſenger finding in that con- 
dition when he comes to poind, finding the common door 


ſmut, he enters the houſe by this open in the gavel; is it poſ- 


ſible to ſay, that this was a forcible or illegal entry, which 
required letters of open doors, becauſe it was not the entry 
commonly uſed? This would bea hard conſtruction indeed, 
and ſuch as, it is believed, your Lordſhips will not readily li- 
{ten to. | J 1261 00 07-80992 
For as to the law of England, which the petitioners call in 
to their aid, as it is not by the law of that country that this 
queſtion is to be judged, but by the law of Scotland, the re- 
ſpondents will be forgiven. not to enter into an argument 
_ the law of another country, which they do not under- 
and. | "A Oe I | 


In reſpect whertof &c. 
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